INTRODUCTION
The False Claims Act' ("FCA") is the federal government's chief defense against fraud. Passed during the Civil War to help deter fraud by defense contractors, 2 the FCA grants a cause of action to the United States to sue for civil damages and penalties against any entity knowingly presenting a fraudulent claim to the government. 3 The qui tam 4 provision of the Act authorizes private individuals to adopt the government's cause of action and sue on behalf of the United States. 5 These qui tam plaintiffs, or "relators," receive a "bounty" of up to thirty percent of the damage award or settlement, plus expenses, attorney fees, and costs of suit. 6 After the qui tam plaintiff files a complaint, the government retains some control over the suit. The complaint remains under seal for sixty days after it is filed, in order to give the Attorney General time to decide whether to intervene. 7 After the expiration of the sixty days, the Attorney General can elect to conduct the action," in which case the government has primary responsibility for prosecuting the action and is not bound by any action of the qui tam plaintiff. 9 Alternatively, the government can allow the qui tam plaintiff to conduct the action,' 0 while retaining the right to intervene at a later date upon a showing of good cause."
Although qui tam has been around for centuries,' 2 a recent surge in qui tam litigation under the FCA1 3 has prompted defendants to challenge its constitutionality. The attack has come on three fronts: the Article II Appointments Clause, 4 separation of powers, 1 5 and Article III standing. Lower courts have found the provision constitutional on all three grounds, but have offered little analysis on how a qui tam plaintiff can fulfill Article III standing requirements.
This Comment focuses on the question of whether a qui tam relator can satisfy the Article III standing tests of injury in fact, causation, and redressability. The Comment first outlines the basic doctrine of standing and reviews the treatment given to this issue 
USC § 3730(c)(3).
11 Both modern commentators and courts have recognized the historical roots of qui tam. The first qui tam statutes apparently were passed in fourteenth century England, see Note, The Qui Tam Doctrine, 7 Tex Intl L F 415, 418 (1972) , and remain a part of British law. William Holdsworth, 4 A History of English Law 240 (Little, Brown, 2d ed 1938) . Qui tam has also played a role in American history. The First Congress passed at least one qui tam statute, and, in the words of the Supreme Court, qui tam has been around "ever since the foundation of our government. " Marvin v Trout, 199 US 212, 225 (1905) .
13 See Steve France, The Private War on Pentagon Fraud, 76 ABA J 46, 46 (March, 1990) (As of October 26, 1989, 198 qui tam suits had been filed under revised law, which is "a deadly David to the Goliath of defense industry fraud and waste.").
by the lower courts. Second, the Comment examines the history of standing doctrine to assess the proper role of original intent arguments in this context. This historical evaluation suggests that the lower courts have improperly afforded qui tam a strong presumption of constitutionality. Finally, this Comment shows how modern standing doctrine should be applied to qui tam. After concluding that a qui tam relator cannot fulfill the Article III injury requirement on his own, the Comment recommends the adoption of an assignment theory to allow standing in qui tam suits. Under this theory, qui tam plaintiffs have standing as assignees of the government's injury. Properly limited, the assignment theory gives effect to congressional intent while preserving the integrity of standing doctrine.
I.
STANDING DOCTRINE AND APPLICATION TO Qui TAM BY THE LOWER COURTS
Article III of the Constitution defines the role of federal courts in our government of separated powers. Under § 2 of Article III, the "judicial power" extends to "cases" or "controversies." At least since 1922, the courts have recognized a constitutional command that unless the plaintiff has "standing" to sue, there is no case or controversy. The basic premise of standing is that a plaintiff may not invoke the powers of the federal courts unless he can first meet three Article III requirements: (1) that he personally suffers some actual or threatened injury;' 6 (2) that the injury "fairly can be traced" to the defendant's putatively illegal conduct; 17 and (3) that the injury is "likely to be redressed by a favorable decision. ' 8 The Supreme Court has admitted that these requirements are "concepts concededly not susceptible of precise definition."' 9 It has specified, however, that the plaintiff's injury must be "distinct and palpable,"
20 not " [a] bstract," "conjectural," or "hypothetical." '21 When there is no statute granting an express right of action, courts employ two other "prudential" limitations on standing to sue: (1) the plaintiff may not "invoke the general public interest" in support of his claim; and (2) the plaintiff must assert his own legal rights and interests, not the legal rights or interests of third parties. 2 2 However, even a statute cannot abrogate the Article III minima. 2 That is, a naked statutory grant of standing, absent a "distinct and palpable injury," violates Article 111. 24 Thus, in order to satisfy Article III, a qui tam plaintiff must allege a distinct injury fairly traceable to the false claim at issue and likely to be redressed by a decision in his favor. Several lower courts have ruled that qui tam plaintiffs meet this standard. None of them, however, has satisfactorily demonstrated why.
Among appellate courts, only the Fifth Circuit has entertained a challenge to qui tam on standing grounds. In United States ex rel Weinberger v Equifax, 2 5 the Fifth Circuit upheld the plaintiff's standing to assert his FCA qui tam suit, but dismissed his declaratory judgment action for lack of standing. In dismissing the declaratory judgment action, the court reasoned that the plaintiff's interest was only "one shared with other citizens that the government follow its laws. ... The personal interest he allege[d was] too tenuous and undifferentiated from the interests of others to afford him standing. ' 26 In allowing the qui tam action, however, the court mysteriously ignored the injury in fact requirement. The court simply held that the FCA "clearly accords" standing to qui tam plaintiffs, 27 without explaining why the plaintiff had the right to pursue an "injury" (the harm, shared by all citizens, caused by fraud against the government) that seems no less "tenuous and undifferentiated" than his asserted injury under the declaratory action.
Subsequent [57:543 in ruling on the defendant's motion for an award of attorneys' fees. For purposes of assessing attorneys' fees, the court held that the United States was not the true plaintiff in the action. The public interest group was the true plaintiff, and it had standing to sue under Article II. 29 The court explained that the purpose of the FCA was to provide a private citizen-who otherwise had no judicially cognizable "interest" in rights protected by federal statutes-an interest sufficient to constitute standing to sue to enforce these statutes. The court acknowledged the Article III injury requirement, but simply asserted that, by virtue of the statutory bounty, the qui tam plaintiff "becomes a 'person aggrieved' by defendants' purported behavior who has suffered 'injury' of the constitutional magnitude." 30 The opinion failed, however, to explain how the possibility of the bounty transforms the plaintiff into a person injured by the false claim.
In United States ex rel Newsham v Lockheed Missiles & Space Co., Inc.," 3 a district court in California followed the lead of Weinberger and Bounty Hunters in relying solely on the FCA's language to find Article III standing. In Newsham, the plaintiff, a private citizen, sued Lockheed for defrauding the government on a defense contract. The Newsham court nodded in the direction of Article III's "irreducible minimum," but then asserted, without analysis, that Congress was able to reduce it:
[W]here Congress has authorized judicial review of an issue, the standing inquiry begins with a determination of whether the statute in question authorizes review at the behest of the plaintiff. As long as an issue is justiciable, e.g. not a political question, Congress has the power to determine who is a proper party to a lawsuit.
32
In each of these cases, statutory language seems to control, with no analysis of how a qui tam plaintiff suffers any distinct injury or why Congress might be able to abrogate the Article III requirement.
Only 722 F Supp 607 (N D Cal 1989) . 32 Id at 614 (citing Sierra Club v Morton, 405 US 727, 732 n 3 (1972) Recognizing that it had departed from "traditional standing theories," the court posited three ways that a qui tam plaintiff alleges a constitutionally sufficient stake in the outcome. First, the court stated that the possibility of the "bounty" created by the FCA was a sufficient "personal stake" to invoke the judicial power. 3 5 In addition to the bounty, the court offered two other potential "factors" that established injury in fact: the potential harm to the relator's employment relationship with the defendant (his employer), and the potential liability of the relator in a false claims action if he had participated in the fraud and failed to pursue the claim. 3 6
II. HISTORY: ORIGINAL INTENT AND STANDING
In conjunction with their attempts to apply Article III standing doctrine, the lower courts have raised historical arguments in favor of qui tam. These courts have stressed two factors: the purportedly "heavy reliance" of the First Congress on qui tam actions" 7 and adjudication of such actions in the early days of the Supreme Court. 3 8 Unfortunately, qui tam's historical bases have unduly influenced the lower courts, which have used qui tam's "historical roots" 3 " to create a presumption of constitutionality. History has served as a proxy for analytical coherence; long-standing tradition has been thought to render unnecessary any close doctrinal scrutiny. 40 84 Id at 1098. The question whether an Act of Congress may constitutionally accomplish such an assignment is treated in the text at notes 115-37. This section examines the historical arguments made for qui tam and suggests that they deserve little weight. Today's standing doctrine so diverges from early doctrine that historical arguments provide no evidence of qui tam's compliance with modern requirements such as injury in fact. Under early doctrine, any form of action was thought to create a case or controversy so long as it was known to the common law in the era of the Framers. Qui tam, because of its historical familiarity, posed no difficulties to courts operating under this theory. But modern standing doctrine replaces attention to the forms of action with new requirements-particularly the requirement that the plaintiff allege injury in fact-and it is far from obvious that qui tam plaintiffs meet these requirements. Standing is a modern game, and courts that uphold qui tam on historical grounds are playing by archaic rules.
A. Qui Tam and the First Congress
The First Congress's purported reliance on qui tam is of little help in resolving the standing issue. In Bowsher v Synar, 4 ' the Supreme Court reiterated its view that the "actions" of the First Congress provide "contemporaneous and weighty evidence" of the Constitution's meaning. 42 But Bowsher does not stand for any sort of "adverse possession" of constitutionality. The Court expressly rejected that notion in an earlier case:
It is obviously correct that no one acquires a vested or protected right in violation of the Constitution by long use, even when that span of time covers our entire national existence and indeed predates it.
43
Acts of the First Congress are by no means immune from constitutional scrutiny; in fact, the Court has found several of them unconstitutional. 4 4 What Bowsher does stand for is that deliberations of the First Congress on constitutional issues illuminate constitutional debate 4, 478 US 714 (1986) 
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today. The "actions" of the First Congress that provide "contemporaneous and weighty evidence" of the Constitution's meaning are deliberative actions, not mere legislative enactments. Indeed, Bowsher was based on "debate" in the First Congress of 1789."' Hence, if the courts are to consider the history of qui tam actions they must do so "not because a Congressional conclusion on a constitutional issue is conclusive," but "because of [their] agreement with the reasons upon which it was avowedly based." ' 4 6 Absent some record of the First Congress's deliberation on the Article III ramifications of qui tam, those statutes provide a historical reference, but do not constitute "contemporaneous and weighty evidence." Even if the qui tam actions were part of the "[d]eeply embedded traditional ways of conducting government" at the time of the First Congress, these traditions do not "supplant the Constitution"; they only "give meaning" and "may be treated as a gloss" on the words of a text. 4 7 The value of the "gloss" provided by qui tam's history may therefore depend on the depth of its tradition. Newsham cites "at least ten" of the statutes passed by the First Congress as providing for qui tam actions. 48 However, the First Congress's "heavy reliance" 49 on qui tam is overstated. As Stillwell admits, "most of these statutes resembled simple informer laws. '50 Indeed, many of the statutes merely allowed an informer to share in a recovery secured by a government official, or allowed an injured party to sue. 1 Others seemed to allow recovery for "public" injuries, 52 but only one seemed to expressly permit the informer to pursue the claim as " Bowsher, 478 US at 723-24. " Myers v United States, 272 US 52, 136 (1926) . " ' Youngstown Sheet & Tube Co. v Sawyer (The Steel Seizure Case), 343 US 579, 610-11 (1952) Qui tam is thus far from a "deeply embedded traditional way[] of conducting government." The extent of its early use is unclear, and Congress has seldom resorted to qui tam since the early 1800s. 5 1 Thus, even the "gloss" provided by qui tam's history appears muted.
B. History and the Doctrine of Standing
Even if qui tam's tradition were more deeply embedded, the history of Article III's case or controversy requirement suggests that "original intent" is meaningless in the specific context of standing. Standing, including the injury in fact requirement, is a twentieth century judicial construct-an attempt to give meaning to "case" or "controversy" after its original meaning had lost its effectiveness.
Despite the modern Supreme Court's insistence that the doctrine is historically based, 57 standing is a "relatively recent" doctrinal creation. '61 Thus, modern standing limitations on justiciability (injury in fact, causation, and redressability) were unnecessary at the time the Framers drafted Article III; the rigidity of the forms of action provided the "filter" afforded by today's doctrine. Until this modern doctrine took shape, the form and not the substance of a proceeding determined its Article III justiciability.
62
The modern Supreme Court has often insisted that standing requirements coincide with the forms "historically viewed as capable of judicial resolution. '63 Justice Frankfurter, concurring in Joint Anti-Fascist Refugee Committee v McGrath, 6 4 was apparently the first to assert that the Article III requirement that the plaintiff be "affected adversely" in a "personal" way, not "in some indefinite way in common with people generally, "65 was for the most part coextensive with the forms that were the "business of the colonial courts and the courts of Westminster when the Constitution was framed." Frankfurter posited that such cases, which arose in ways that "to the expert feel of lawyers constitute[d] 'case or controversy,' ,,61 were precisely the ones that would survive the scrutiny of the modern Article III doctrine. Subsequent decisions followed Frankfurter's lead:
[O]ne touchstone of justiciability to which this Court has frequently had reference is whether the action sought to be maintained is of a sort "recognized at the time of the Constitution to be traditionally within the power of courts in the English and American judicial systems. ' '67 (Frankfurter concurring)).
61 22 US 738, 819 (1824) (emphasis added).
62 Tutun v United States, 270 US 568, 577 (1926) ("Whenever the law provides a remedy enforceable in the courts according to the regular course of legal procedure, and that remedy is pursued, there arises a case within the meaning of the Constitution.") (emphasis added). See also Muskrat v United States, 219 US 346, 356-59 (1911); and Keller v Potomac Electric Power Co., 261 US 428, 444 (1923 [57:543 However, the Court mischaracterized history. Several modern commentators have agreed that in the late eighteenth century, "the 'courts in Westminster' afforded to a stranger a means of attack
without requiring a showing of injury to his personal interest." ' 8 The use of the proper form of action rendered unnecessary the modern day Article III inquiry into injury, causation, and redressability. Indeed, several of the writs allowed actions that were "astonishingly similar to the 'standingless' public action or 'private attorney general' model that modern standing law is designed to thwart. ' 69 It is clear that pre-Revolutionary courts could hear certain types of actions where the "plaintiff had no personal interest or injury in fact. '7 0 In fact, prior to the development of modern standing doctrine, the Supreme Court entertained "public actions" that would clearly be precluded under today's Article III requirements. 7 ' Under a writ of mandamus, the Court allowed a plaintiff to sue even though he "had no interest other than such as belonged to others" and sought only to enforce "a duty to the public generally.
72
Given the permissiveness of "public actions" first allowed under Article III and the novelty of modern standing doctrine, it is not surprising that the Court has heard qui tam actions without pausing to ascertain the parties' standing. 73 Nor is the Court inaccurate in referring to qui tam suits as examples of those that were traditionally justiciable. 74 The requirements of Article III are not satisfied merely because a party requests a court of the United States to declare its legal rights, and has couched that request for forms of relief historically associated with courts of law in terms that have a familiar ring to those trained in the legal process. But Valley Forge fell short of repudiating standing's historical foundations. Instead, it attempted to rewrite history. After setting forth the injury in fact, causation, and redressability requirements, Justice Rehnquist defined the relevant history as that which comports with the modern doctrine: only to the extent that history is consistent with modern standing law "does Art. III limit the federal judicial power 'to those disputes . . .which are traditionally thought to be capable of resolution through the judicial process.' -7
After Valley Forge, then, history (beyond Justice Rehnquist's characterization of it) is irrelevant to the dictates of standing. Qui United States, 332 US 407, 418 (1947) (Frankfurter dissenting). Qui -tam actions were traditionally justiciable "before the king's justices at Westminster" under the writ of quo warranto. William M. Blackstone, 3 Commentaries *262-64 (1765). The availability of quo warranto might explain the paucity of express authorization for qui tam actions in the First Congress. With quo warranto as the vehicle for individual suits, a statutory grant of "standing" would have been superfluous.
75 Several commentators have suggested that original intent has a very important role in this context: to compel the rescission of standing doctrine. See Winter, 40 Stan L Rev at 1374 (cited in note 60); and Jaffe, 75 Harv L Rev at 303 (cited in note 68). The admittedly imprecise state of the present doctrine may in fact recommend its reconsideration. Rather than exploring the propriety and course of comprehensive doctrinal changes, however, this Comment focuses on the proper application of the current, albeit imperfect, doctrine.
76 454 US at 471 (emphasis added). In several ways, Justice Rehnquist's opinion in Valley Forge seemed to track and reject the language used by Justice Frankfurter in Joint Anti-Fascist Refugee Committee v McGrath. Frankfurter referred to "the expert feel of lawyers" and the forms that were the "business of the Colonial Courts," 341 US at 150; Rehnquist pointedly rejected both of these "touchstones," abandoning the "familiar ring" to lawyers and the "forms of relief historically associated with courts of law" as guides to Article III. See also Flast v Cohen, 392 US at 95-96, where the Court recognized the "uncertain historical antecedents of the case-and-controversy doctrine."
" Valley Forge, 454 US at 472 (quoting Flast, 392 US at 97).
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tam's long-standing tradition therefore provides no evidence that it fulfills the tests of injury in fact, causation, and redressability.
III. PROPER APPLICATION OF ARTICLE III STANDING DOCTRINE
With the air cleared of presumptions of historical entitlement, a fresh examination of the qui tam plaintiffs' standing is warranted. This Comment analyzes three theories offered by the lower courts to uphold the standing of qui tam relators: (1) qui tam plaintiffs suffer individual injuries of Article III magnitude; (2) the FCA's qui tam provision renders distinct and personal injury in fact unnecessary; and (3) a qui tam plaintiff satisfies Article III by adopting the government's injury under an assignment theory. This Comment rejects the first two theories, but advocates acceptance of the third.
A. Qui Tam Plaintiffs and Injury, Causation, and Redressability
One theory advanced by the lower courts for upholding the standing of qui tam relators is that the relators suffer their own Article III injuries. The lower courts have found several possible sources of interest, none of which withstands doctrinal scrutiny. Although successful qui tam plaintiffs win bounties, may lose their jobs, or (like all taxpayers) may be deprived of the efficient use of their taxes, their interests fail to rise to the level of Article III injury in fact. Stillwell asserts that the qui tam plaintiff's prospect of receiving the FCA's "bounty" constitutes a sufficient "stake" in the outcome of the suit to satisfy Article III. 9 There are several problems with the court's conclusion. First, it is difficult to see the possibility of receiving a bounty as an "injury" cognizable under Article III. Quite the contrary; we should all be so lucky. The defendant's 78 An atypical plaintiff might be able to allege an Article III injury in fact, but the typical qui tam plaintiff must rely on the more ephemeral "injuries" discussed in this section. For example, a subcontractor or business partner of Lockheed that is supplying the company with spare parts for fighter jets might, when Lockheed double bills the government and consequently loses its contract, suffer an Article III injury. If the subcontractor successfully convinces the court that his injury is "fairly traceable" to the fraud, he has standing regardless of the conclusions of this Comment. The remainder of this Comment assumes the plaintiff is not within the special subset of relators who might be able to allege injury in fact.
79 714 F Supp at 1099.
action creates the possibility of a windfall, conferring an ex ante benefit on the qui tam plaintiff (equal to the expected bounty, discounted by the probability of losing, minus any costs associated with losing, such as attorneys' fees). A rational plaintiff will bring suit only when he perceives the value of the discounted bounty to exceed the costs associated with loss. If such a bounty could confer standing, Congress could easily evade the Article III minima by rewarding successful plaintiffs who had in no way been injured. 0 2. Potential harm to the "whistleblower" in the employment context.
The Stillwell court went on to hold that even if the bounty cannot confer standing, two potential harms to a qui tam plaintiff who is employed by the defendant constitute injury in fact. 8 ' The employee who blows the whistle on his employer by bringing a false claim suit risks getting fired and "blackballed" in his employment market. Conversely, the employee who fails to pursue the claim may risk liability if he is a participant in the fraud. Besides these injuries' patent limitation to particular fact patterns, they fail to satisfy Article III for two reasons. First, the injuries fail to satisfy the causation prong of the Article III test. As with the bounty, the defendant's false claim to the government cannot be said to have caused these potential "injuries." Any injury to the whistleblower as employee is caused by his employer's retaliatory measures, and Congress has provided a separate remedy for these illegal actions. 8 2 That the employee's act is a but-for cause of the employer's retaliation cannot provide the constitutionally required link to the substantive prohibition of the FCA. The only substantive link is the employer's initial false claim to the government, something too far removed from the injury to provide Article III causation. Second, these injuries do not amount to the "actual" or "threatened" injuries that constitute injury in fact. Rather, they 80 A plaintiff might also argue that injury lurks in the potential litigation costs (i.e., attorneys' fees) he would incur if he lost the suit. But these costs also fail to satisfy Article III because they are not "fairly traceable" to the substantive prohibition of the FCA. The "injury" is "traceable" not to the action of the defendant, but to the plaintiff; if ex post the plaintiff's litigation strategies fail to yield the windfall, his loss is "traceable" only to his own errors (whether in poor litigation strategy or in choosing to pursue a meritless claim in the first place). In this sense, plaintiff's "injury" is merely "a byproduct of the suit," lacking the required causation to the FCA's substantive prohibition. Diamond v Charles, 476 US 54, 70-71 (1986) .
81 714 F Supp at 1099. 82 31 USC § 3730(h) (1982 ( & 1987 are speculative harm, which is insufficient to invoke the judicial power. Setting aside issues of the statutory bounty and the employee's interest, there is one sense in which the qui tam plaintiff is clearly "injured" by the submission of a false claim to the United States government. When a defense contractor defrauds the government, the plaintiff's tax dollars are wasted. Such waste inevitably results in higher taxes and a diminished national defense. However, these "injuries" do not suffice under Article III. Although an Article III injury may not be "susceptible of precise definition,"
84 it must at a minimum be "distinct and palpable.
'85
The Court's standing cases reveal that the relator's generalized injury, shared in common with all citizens, is insufficiently "distinct" to satisfy Article III. In Valley Forge, the Court reviewed its prior decisions on standing in the context of generalized injuries. The first of those decisions was Frothingham. In Frothingham, a taxpayer challenged the constitutionality of the Maternity Act of 1921, which provided federal funding for maternal and infant health programs. 6 The Court denied the plaintiff standing, concluding that her only "injury" was that officials of the executive department were executing an act of Congress that she asserted to be unconstitutional. This injury did not satisfy Article III because it was not sufficiently "distinct"; here, the plaintiff merely "suffer [ed] in some indefinite way in common with people generally. '87 The second case cited in Valley Forge, Schlesinger v Reservists Committee to Stop the War, 88 also denied standing in a taxpayer challenge. The plaintiffs in that case contested the constitutionality, under the Incompatibility Clause, of the commissions in the Armed Forces Reserve held by certain members of Congress. As in Frothingham, the Court held that the alleged injury did not satisfy Article III because it was an "abstract injury in nonobservance of the Constitution asserted by ... citizens." 89 Valley Forge itself emphasizes this same Article III limitation in a context more closely analogous to qui tam suits under the FCA. In Valley Forge, the plaintiff, an organization dedicated to the separation of church and state, challenged the federal government's conveyance of "surplus property" to a church-affiliated college. The injury alleged by the plaintiffs was, like the injury to qui tam relators under the FCA, the "'depriv[ation] of the fair.., use of [their] tax dollar.' "90 The Court held that this injury was insufficiently "personal" to confer Article III standing. 91 Valley Forge, then, is conclusive authority for denying standing to qui tam relators based on the injury they suffer in common with the taxpaying public. The precise contours of an Article III injury may not be definable, but the Court has at least made it clear that the injury must be more distinct than that suffered by all taxpayers through the inefficient use of their funds.
B. Congress's Role in Article III Justiciability
The second theory offered by the lower courts for upholding the standing of qui tam relators is that the FCA permits the relator to sue on the undifferentiated injury to the public. This theory must be rejected. The Supreme Court has emphasized (albeit in dicta) that the showing of a distinct injury, discussed above, is part of the irreducible minimum of Article III.92 Under "prudential" standing principles explored in this subsection, a statutory right of action can enable a plaintiff to assert generalized grievances, but only after he establishes his own distinct injury. In Valley Forge, the Court expressly stated that Congress may not lower the threshold requirements of standing under Article III." 3 Thus, the FCA cannot, without violating Article III, confer standing on qui tam relators by creating an implicit right to be free from fraud against the U.S. government.
Despite the Court's recent statements expressly limiting Congress's ability to confer standing, the lower courts in Newsham, 90 [57:543
Standing of Qui Tam Relators
Bounty Hunters, and Weinberger readily upheld the relators' standing based entirely on the qui tam provision of the FCA. Newsham, for example, concluded that "Congress has the power to determine who is a proper party to a lawsuit" so long as the issue is otherwise "justiciable." 94 The lower courts' disregard for Article III's "irreducible minimum" is puzzling, but their conclusion is perhaps attributable to the Supreme Court's equivocation on this issue in the past. In order to assess the proper role of Congress in conferring standing, this section examines two of the Court's most important pronouncements on the topic: Warth v Seldin and Linda R.S. v Richard D. Understood correctly, these opinions define the role of Congress in a way consistent with the Article III minimum. Taken out of context, the breadth of their language can be used to justify congressional evisceration of standing doctrine. This section analyzes the two decisions and attempts to reconcile Congress's power to create standing with the Article III core.
Warth v Seldin and-prudential standing.
"Prudential" standing is often misunderstood as granting blanket permission for Congress to decide who is a proper party to a lawsuit. 9 6 In reality, prudential standing concerns additional barriers to standing, created by the Supreme Court, that lie outside the Article III core. Congress may waive these prudential limitations in its legislation, but it may not invade the core itself. 7 Warth identifies two limits on standing as within the prudential rather than Article III arena: First,... when the asserted harm is a 'generalized grievance' shared in substantially equal measure by all or a large class of citizens, that harm alone normally does not warrant exercise of jurisdiction . . . . Second, even when the plaintiff has alleged injury sufficient to meet the 'case or controversy' requirement,... the plaintiff generally must assert his own legal 
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rights and interests, and cannot rest his claim to relief on the legal rights or interests of third parties. 98 Hence, when Congress grants a right of action, a plaintiff may "have standing to seek relief on the basis of the legal rights and interests of others, and, indeed, may invoke the general public interest in support of [his] claim." 9 Arguably, then, the qui tam provision of the FCA, by providing a right of action, confers standing on qui tam plaintiffs to assert the generalized injury to the public caused by the submission of a false claim to the government.
But this notion appears directly opposed to the Court's insistence that Congress may not abrogate the Article III minima, which require "distinct and palpable,"' 1 00 "concrete," 10 ' and "personal"' 0 ' injury. The Court recently has clarified that no "Congressional enactment[] can lower the threshold requirement for standing under Article III. '°1 03 As discussed above, Valley Forge and its predecessors indicate that the undifferentiated injury to the public caused by an FCA violation is insufficiently concrete and distinct to satisfy Article III.
The apparent conflict between prudential standing and the irreducible core of Article III, however, is illusory. The Article III core can be reconciled with prudential standing principles by distinguishing "standing to initiate a suit" from standing to assert the public's rights "once the proceeding is properly initiated.
M0 4
Standing to sue "as a representative of the public interest" can exist only in the latter sense, once the party seeking review has shown that he himself has suffered an injury.1°5 In other words, " [t] he test of injury in fact goes only to the question of standing to obtain judicial review. Once this standing is established, the party may assert the interests of the general public in support of his claims for equitable relief."' 1 0 6
Thus, Warth correctly states that a plaintiff has "standing" to assert the rights of the general public or of third parties when a congressional statute grants a right of action. But this "standing" [57:543
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is only the permission to assert rights once the plaintiff properly initiates the proceeding by asserting his own distinct and personal injury. A naked congressional "grant" of "standing" cannot permit a plaintiff to adopt the injury to the general public as his own Article III injury. "Standing to initiate a review proceeding" must have a distinct injury as its predicate, regardless of the terms of a statute. ' In sum, the FCA cannot, of its own force, confer standing on qui tam relators. "Prudential" standing principles permit a plaintiff to assert the rights of the public once he establishes his own distinct injury, not to substitute the injury to the general public for his own Article III injury. Thus, a qui tam plaintiff has standing to raise the injury to the general public only after he establishes standing to initiate a suit, which requires a distinct, personal injury, causally related to the legal prohibition and likely to be redressed if he prevails.
Linda R.S. and the creation of legal rights.
The second opinion that adds to the confusion about Congress's role in creating standing is Linda R.S. v Richard D. 0 8 In Linda R.S., the Supreme Court noted that Congress has the power to "enact statutes creating legal rights, the invasion of which creates standing, even though no injury would exist without the statute."' 09 A plausible reading of this case might indicate that Congress could grant standing to qui tam relators by creating a legal right to be free from the submission of fraudulent claims to the government.
One objection to the application of this principle to qui tam is that the FCA does not explicitly create any individual right, the invasion of which constitutes injury in fact. Rather, the FCA purports to authorize individuals to sue on the government's legal right to be free from fraud. The legal rights created by the FCA are exclusively the government's: the FCA makes it unlawful to 107 Warth, 422 US at 501.
108 410 US 614 (1973) . 
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present a false claim "to an officer or employee of the U.S. Government," or to use a false record to get a claim "paid or approved by the Government," 110 and any person violating the Act is made "liable to the United States Government" for civil penalties plus treble "the amount of damages which the Government sustains."' Without any individual "right," there is no invasion and therefore no injury to establish standing.
On the other hand, one might assert that the FCA creates an implicit individual right. After all, the Court in other contexts has found an individual right implicit in a congressional grant of standing." 2 By providing a cause of action for qui tam plaintiffs, Congress arguably meant to create a right in all citizens to be free from fraud against the United States treasury. When a false claim is submitted to the government, this individual "right" is invaded.
But this theory runs into a more fundamental objection: even Congress cannot abrogate the Article III core requirement of distinctness. As Justice (then Judge) Scalia suggested, there is "[u]ltimately... a limit upon even the power of Congress to convert generalized benefits into legal rights-and that is the limitation imposed by the so-called 'core' requirement of standing. ' "" 3 Likewise, the Court has held that the Article III core requires a showing of "individual injury" even when the asserted right is one created by Congress." 4 Thus, although the precise limits of Congress's power to create legal rights that confer standing have not been demarcated, there must be at least one limitation on Congress's power if any meaningful Article III minimum is to remain: Congress may not create an "individual" right to be free from undifferentiated injury to the general public, Adjudication based on the invasion of an "individual" right to be free from injuries to society would eviscerate the requirement that Article III injuries be "distinct."
The FCA therefore cannot confer standing on qui tam plaintiffs by creating an implicit right to be free from fraud against the United States government. The harm caused by the submission of a false claim to the government is no less generalized and undifferentiated than the deprivation of efficient revenue use that the 110 31 USC § 3729(a). 11 Id. [57:543
Court expressly rejected as an Article III injury in Valley Forge. Even if the FCA explicitly purported to create such a right, its invasion could not constitute a cognizable injury under Article III.
C. Assignment of the Government's Injury
This Comment has suggested that the qui tam relator cannot assert standing by alleging his own injury in fact or by claiming that the FCA creates an individualized injury for him. A third way for the relator to obtain standing is to argue that the FCA has "assigned" him the government's injury, and that the assignment satisfies Article III. This theory has some merit, and one district court has already embraced it. 115 The FCA qui tam provision effectively assigns the government's right of action to the qui tam relator, contingent on the relator's filing the suit. This relator has standing, as the government's assignee, based on the government's underlying injury. Properly limited, the assignment theory effectuates the clear will of Congress without frustrating the underlying policies of Article III or weakening the standing doctrine.
1. Assignment and the FCA.
Federal courts traditionally have allowed suits by assignees of non-personal rights of action without questioning whether the assignee has asserted a personal injury. 1 ' 6 Moreover, fraud claims have specifically been found assignable,"1 7 which suggests that the U.S. government could properly assign its claim under the FCA. Although the Supreme Court has not addressed this issue specifically, an assignee presumably fulfills Article III standing requirements by adopting the assignor's injury. As discussed in the next subsection, an assignee has standing not because he alleges per-11' Stillwell, 714 F Supp at 1098 ("The False Claims Act essentially creates, by legislative fiat, a de facto assignment of a portion of the government's interest in the action."). 
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sonal injury in fact, but because he stands in the shoes of the assignor. The FCA may indeed be said to create a de facto assignment of a portion of the government's interest in the action. 11 By permitting an individual to "bring a civil action . . .for the United States Government" in which "no person other than the Government may intervene or bring a related action based on the facts underlying the pending action,"" ' 9 the FCA effectively assigns part of the government's interest to the qui tam plaintiff. Under the FCA, the qui tam plaintiff is entitled to at least fifteen percent of the government's recovery,1 2° even when the government chooses to intervene and take control of the action. Hence, Congress has assigned the government's right of action to any individual who chooses to pursue the claim in the courts.
Put differently, the FCA's qui tam provision is an enforceable unilateral contract, the terms and conditions of which are accepted by the relator upon filing the qui tam suit. Because assignment is a matter of contract, the unusual terms of the FCA's assignment cannot affect its legal sufficiency. Although an assignor does not usually retain the right to intervene after the assignment is made effective,' 2 ' the parties may agree to limit the operation of an assignment. 22 Thus, the fact that the assignor (the federal government) reserves a right to intervene cannot affect the sufficiency of the assignment.
A potential objection to enforcing the FCA's assignment is that the Act assigns only a fraction of the government's right of action. The qui tam relator is entitled at most to a thirty percent share of the government's recovery. Under traditional assignment law, partial assignments were generally unenforceable unless authorized by statute. 2 3 Thus, in states lacking such a statute, the FCA's qui tam provision arguably fails to qualify as a legal assignment.
"' Stillwell, 714 F Supp at 1098. "' 31 USC § 3730(b)(1),(5). 120 31 USC § 3730(d)(1). When the information providing the basis for the suit does not come from the relator, his share may not exceed ten percent of the award to the government. Id.
121 See, for example, Jacobson v Tahoe Regional Planning Agency, 566 F2d 1353 (9th Cir 1977) (dismissing, for lack of standing, the suit of an assignor whose interest in affected property was assigned to another entity).
12 See Sillman v Chrisman, 584 SW2d 441, 447 (Mo Ct App 1979) . 12 3 See Assignments, 6A Corpus Juris Secundum § 11 at 602 (West, 1975 & 1989 .
This objection, however, fails to recognize two unique aspects of the assignment at issue here. The first is that the Act preserves a single cause of action. Under the FCA, the Justice Department is entitled to intervene, and the federal government is entitled to share in the recovery, but the suit filed by the relator precludes a separate action by the government or anyone else. In this sense, the FCA's assignment is not partial. Rather, the government's right to intervene and share in the recovery are properly characterized as its "fee" for the full assignment of the right of action.
Thus, the FCA's assignment should be fully enforceable. Rules barring partial assignments cannot apply to the FCA's assignment-those rules are concerned with preventing multiple suits on a single right of action.' 2 4 Indeed, in most states the general rule forbidding partial assignments is inapplicable where the rights of all interested parties are before the court and can be settled there. The second and more important aspect of the FCA's assignment is that it is part of an Act of Congress. Even if some state laws forbid this kind of assignment, the FCA is federal law, and therefore trumps state law under the Supremacy Clause. Congress clearly meant to confer standing on qui tam plaintiffs; it is indisputably the intent and effect of the FCA to assign the government's cause of action, contingent on the qui tam relator's filing the suit.
2. Assignment and Article III standing.
An examination of the doctrine and policy of Article III is required in order to determine whether a qui tam relator has standing. The federal courts have allowed assignees to sue without explaining how they satisfy Article III standing requirements. This section offers a doctrinal justification for permitting assignees and other legal representatives to sue in federal court.
Constitutional standing principles are grounded in two major policy considerations. First, standing limitations ensure genuine adverseness of litigation. 12 6 Without the requirement of a distinct injury, "concerned bystanders" could bring suits and federal courts would be made forums for airing abstract grievances, transformed 12 See In re Fine Paper Litigation State of Washington, 632 F2d 1081 , 1091 (3d Cir 1980 .
125 Id. See also Hardware Dealers Mutual Fire Insurance Co. v Farmers Insurance Exchange, 480 P2d 226 (Wash App 1971) .
126 Baker v Carr, 369 US 186, 204 (1962) .
into the "roving commissions" that the case or controversy requirement was designed to prevent. 12 Second, standing preserves a specific element of separation of powers: it defines "the role assigned to the judiciary in a tripartite allocation of power to assure that the courts will not intrude into areas committed to the other branches of government."' 2 8 Granting standing to qui tam plaintiffs on an implicit assignment theory would violate neither of the policies protected by Article III. The qui tam plaintiff, as "assignee" of part of the government's right of action, is far from a "concerned bystander" attempting to air an "abstract grievance." At least in the FCA context, the distinct injury to the government assures that the court will not be hearing an "abstract grievance." Moreover, the portion of the government's recovery to which the qui tam plaintiff is entitled (between fifteen and thirty percent of the amount of the judgment) assures concrete adverseness of litigation as well or better than many of the "injuries" found sufficient by the Court.' 2 9
In fact, the attenuated nature of the "injuries" that qualify under Article III suggests that the "gatekeeper" function of standing has more to do with preserving the role of the judiciary than with ensuring adverseness. As then-Judge Scalia noted, "if the purpose of standing is 'to assure that concrete adverseness which sharpens the presentation of issues,' the doctrine is remarkably illdesigned for its end."' 130 Ever since Frothingham, the Court has acknowledged that standing is important primarily because it preserves the role of the courts in our system of separated powers. The Frothingham Court, refusing to hear a challenge to an Act of Congress based on an indefinite, general interest, explained the reason for its decision:
12 See Furman v Georgia, 408 US 238, 467 (1972) . 128 Flast v Cohen, 392 US 83, 95 (1968) . 129 For an example of a dubious "injury," see United States v SCRAP, 412 US 669 (1973) (George Washington Law School students had standing to challenge the Interstate Commerce Commission's failure to prepare an environmental impact statement before permitting a railroad freight surcharge because the surcharge would assertedly cause a rise in the cost of recycled goods, which in turn would lead to a decline in the use of such goods, thus increasing the amount of litter in parks and forests and thereby harming the students who used the parks and forests). Education, 342 US 429, 435 (1952) ("essence of standing 'is not a question of motivation [for zealous pursuit of a claim] but of possession of the requisite . . . interest that is, or is threatened to be, injured' ")).
To do so would be not to decide a judicial controversy, but to assume a position of authority over the governmental acts of another and co-equal department, an authority which plainly we do not possess. 1 1 Recently, the Supreme Court suggested that the preservation of separation of powers is the "single basic idea" upon which Article III standing rests. And it is this concept that allows "the gradual clarification of the law [of standing] through judicial application.' 13 2 If the separation of powers notion introduced in Frothingham is in fact the driving force behind standing, then FCA qui tam relators clearly possess standing as assignees. The separation of powers focus suggests that standing is about ensuring a suitable case, not about securing the ideal plaintiff. In fact, the textual source of standing evinces the same focus: federal courts must hear only "cases" or "controversies." If standing focuses on the "case" and not the party, then assignees have standing-the assignor's underlying injury assures an Article III case, regardless of who files the suit.
Although the Supreme Court has not upheld the standing of assignees specifically, derivative standing is not a concept foreign to the Court. In Warth v Seldin, for example, the Court reaffirmed the doctrine of "associational" or "representational" standing. 33 After reaffirming that standing requires a showing of injury in fact, the Warth Court sanctioned the standing of organizations (that allege no injury to themselves) as representatives of their members. The Court justified representational standing in a way relevant to assignee standing:
The possibility of such representational standing, however, does not eliminate or attenuate the constitutional require-... 262 US at 488-89. The Court has not been entirely consistent in its adherence to this view. In Flast, 392 US at 100-01, the Court denied that there was any separation of powers basis for standing: "The question whether a particular person is a proper party to maintain the action does not, by its own force, raise separation of powers problems related to improper judicial interference in areas committed to other branches of the Federal Government. Such problems arise, if at all, from the substantive issues the individual seeks to have adjudicated." To the Flast Court, the "gist" of standing was simply "assur[ing] that concrete adverseness which sharpens the presentation of issues." Id at 99 (quoting Baker v Carr, 369 US 186, 204 (1962) . However, as discussed in the text immediately following this note, the Court has recently returned to this separation of powers rationale, emphatically embracing it in Allen v Wright, 468 US 737 (1984 
ment of case or controversy. The association must allege that its members, or any one of them, are suffering immediate or threatened injury as a result of the challenged action of the sort that would make out a justiciable case had the members themselves brought suit.
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Because standing is built on the "single and basic idea" of ensuring a proper case or controversy, representatives may have standing even without alleging an Article III injury of their own. Legal representatives need not assert their own distinct injury so long as the underlying controversy contains a distinct injury to the represented party." 5 The same rationale justifies assignee standing. An assignee has standing because he stands in the shoes of the assignor, whose asserted distinct injury assures that the court will not involve itself in matters properly resolved by other branches of government. The underlying injury to the assignor assures an Article III case or controversy. The Seventh Circuit recently recognized this principle: "if an injured person assigns his right of action to someone else, the assignee has standing to enforce the right even though he is not the one who was injured by the defendant's wrongdoing." 1 6
Within the specific context of false claims litigation, there is similarly no risk of the courts intruding into areas committed to other branches of government. The government's (assignor's) distinct injury secures a proper judicial controversy. It is thus of no Article III moment 13 that the legal representative or assignee in the qui tam suit suffers no individual injury. Even if the assignment theory survives in the context of the FCA, an issue that must be faced is whether the theory will eventually swallow the doctrine of standing. Taken to its logical extreme, the power to assign may indeed swallow Article III standing. An assignor can assign any non-personal right of action." 8 Congress can therefore assign a right of action whenever the assignor, the federal government, has a right to sue.
Consider the implications of this theory when carried to its limit. Part of Congress's constitutional role is deciding on the appropriate enforcement machinery to implement its laws. 139 What if Congress adds a qui tam provision to the federal criminal statutes? The government certainly has standing in criminal cases, and the associational standing analysis above suggests that the assignor's standing should be sufficient to assure an Article III case.
If this is allowed, however, Congress holds all of the keys to standing-no Article III core is left. All Congress has to do to create standing for individuals is to create a right of action for the government and then "assign" it by tacking on a qui tam provision.
The reason for this problem is that the "associational standing" analogy used above is an imperfect one. When an association sues on behalf of its members, a proper Article III case is guaranteed by the underlying standing of the association's members becontrol over its functions, the act will not violate separation of powers principles. Id at 2620-22.
As Stillwell and Newsham recognize, Morrison provides a quick answer to the separation of powers issue. The FCA presents no risk of usurpation of executive powers by the legislative or judicial branches. The qui tam plaintiff, like the independent prosecutor, is a private individual whose performance of executive functions cannot constitute congressional aggrandizement. Moreover, the executive control deemed "sufficient" in Morrison is in many ways weaker than that afforded to the Attorney General by the FCA. See Stillwell, 714 F Supp at 1092. Nevertheless, two separation of powers problems may still exist. Since this Comment focuses on the standing question, it will suffice to merely identify these potential concerns. First, the FCA removes from the Justice Department the power to control the initiation of litigation. This power to initiate may be "so central" to the functioning of the executive branch that exclusive control is required. See Morrison, 108 S Ct at 2615. Second, and more importantly, Stillwell and Newsham overstate the importance of congressional aggrandizement to a finding of separation of powers violations. Congress could not, for example, make qui tam the enforcement mechanism for all federal law, even though no increase in congressional power would result.
"' Board of Trade of San Francisco v Swiss Credit Bank, 728 F2d 1241 , 1243 (9th Cir 1984 .
" See Tigner v Texas, 310 US 141, 148 (1940) ("Whether proscribed conduct is to be deterred by qui tam action or triple damages or injunction, or by criminal prosecution... is a matter within the legislature's range of choice.").
cause they are subject to the "distinct and palpable" injury requirement. This same guarantee does not hold where the underlying plaintiff is the government, as in qui tam suits, because the government need not allege a distinctive injury.
The distinctive injury requirement is the "essential element" of modern standing doctrine that assures a suitable Article III case. 140 This requirement, as part of the Article III core, suggests that there is something fundamentally wrong with plaintiffs using Article III courts to vindicate majoritarian interests.' Such interests are properly defended in the representative branches of government.
The doctrine of standing makes an exception to this principle where the government itself acts as plaintiff. Governments exist to promote the "interest of all"-"to prevent the wrongdoing of one resulting in injury to the general welfare.' 42 The Court has long held that this duty alone can be sufficient to give the government "standing in court.' 43 The government enjoys, in other words, a special constitutional status as plaintiff-it sues, for example, to enforce the criminal laws, and it need not show a particularized injury as a predicate to sue.
If the Article III core is to remain, however, the government's "special status" standing must not be assignable. Allowing individuals, as qui tam relators, to sue to enforce the criminal laws would run afoul of the Article III core. In order to preserve the Article III core, assignment must be allowed only where the government's suit would satisfy the distinctive injury requirement of Article III. Article III therefore permits qui tam only where the government's suit vindicates a "distinct and palpable" injury. When the government's right of action falls in the "special status" category outlined above, its assignees cannot have standing.
CONCLUSION
It is not readily apparent that FCA qui tam relators satisfy Article III standing requirements. Contrary to the views of the lower courts, history cannot provide a definitive answer. Original intent arguments are inapplicable to a standing doctrine of relatively recent origin. Nor can qui tam plaintiffs assert a constitutional injury in fact of their own. The lower courts' theories for 140 Scalia, 17 Suffolk U L Rev at 898 (cited in note 113).
141 Id. 142 In re Debs, 158 US 564, 584 (1895) . 143 Id.
[57:543 injury in fact suffer from fundamental causation problems. Moreover, the FCA cannot confer standing merely by creating a private cause of action. Although language in some of the Supreme Court's older standing opinions may suggest otherwise, Article III requires a distinct, personal injury as a predicate for all suits, regardless of the existence of a congressionally created cause of action.
On the other hand, Article III poses no obstacle to allowing FCA qui tam plaintiffs to sue as the federal government's assignees. The Supreme Court has endorsed derivative standing in its associational standing cases, and the rationale of those cases supports the standing of assignees. An Article III case or controversy is ensured by the underlying standing of the assignor, regardless of whether the assignor or his legal representative files the complaint. No matter who brings the suit, only the courts can decide whether in a given case the government was wrongfully defrauded.
This same argument cannot justify qui tam in all contexts. If Congress attempts to use qui tam in cases where the government suffers no distinct injury, the derivative standing rationale is invalid. The Article III requirement of distinctive injury is not satisfied where the government sues to vindicate majoritarian interests. The standing of qui tam relators is thus limited to cases where the government would have standing if it were a private plaintiff.
